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SELYA, Circuit Judge. This appeal requires us to

revisit the final resting place of Mail man Steam Car pet Cl eani ng
Corp. (the debtor). An earlier opinion of this court adunbrates

t he rel evant background, see LeBlanc v. Salem (In re Milnman

Steam Carpet Cleaning Corp.), 196 F.3d 1, 2-4 (1st Cir. 1999)

(Mailman 1), and an abbrevi ated version, borrowi ng heavily from
the original, suffices here.?

I n October 1990, the debtor, represented by Attorney
Gary R LeBlanc, won a verdict in excess of $450,000 agai nst
Alfred C. Lizotte in an environnmental suit. An appeal ensued.
Beti mes, the debtor attached a parcel of comrercial real estate
(upon which Al's Service Station, a corporation controlled by
Li zotte, operated a Gulf station) in an effort to secure the
j udgnent .

Before collecting any sunms from Lizotte, the debtor
slid into bankruptcy. See 11 U S.C. 88 701-766 (1994 & Supp.
1999). The Lizotte judgnent thus became a principal asset of

t he bankruptcy estate and LeBl anc, who had been engaged under a

We previously warned that the record in this case "l acks
cruci al docunments" and requires us to use approximte nunbers
t hr oughout. Mailman 1, 196 F.3d at 2. That warning stil
applies.
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contingent fee arrangenent, becane a creditor. On Septenber 18,
1995, the trustee in bankruptcy, Richard P. Salem notified the
court and creditors of his intention to conmprom se the judgment
for $100,000. LeBlanc, gua creditor, objected.

The bankruptcy court held a hearing during which Sal em
i ntroduced an apprai sal that estimted the fair market val ue of
the property, including the fixtures and equi pnment associ ated
with Al's Service Station (the Corporation), at $390, 000, and
t hen assigned $175,000 of this total to the "[|]and, buildings
and installations" owned personally by Lizotte (and, thus,
subject to the attachnment). The appraiser al so pointed out that
the real estate was encunbered by a prior first nortgage that
secured nearly $100,000 i n debt. LeBlanc asserted that the real
estate was worth nuch nore than the estimte but offered no
concrete evidentiary support for a different wvaluation. No
other creditor objected to the anticipated settlenent.

I n the end, the bankruptcy court approved t he proposal,
subject to the follow ng condition:

If the gas station is sold within two years

from [October 19, 1995], the trustee my

nove for revocation of this approval.

Depending on the facts of the sale, the

court will then either confirmor revoke its

approval .
The court denied LeBl anc's subsequent notion to alter or anmend

and ordered Salemto deliver an executed di scharge of the lien,
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to be held in escrow pending paynent of $100,000 to the
bankruptcy estate.

Approxi mately seven nonths later, Lizotte and the
Corporation sold the real property and the business assets of
the Corporation for an aggregate price of $560, 000. Li zotte
mai nt ai ned that the business assets represented nost of the
val ue; thus, he proposed to satisfy the first nortgage, remt
$100,000 to Salem to conplete the settlement, and pay the
remai ning net proceeds to the Corporation's creditors (the
| argest of which apparently was Gulf Q| or its distributor, New
Engl and Petroleum. Contending that this allocation was a sham
and woul d fraudul ently divert $360,000 fromLizotte's creditors
(i ncluding the debtor), LeBlanc noved to conpel Salem to seek
revocati on of the order conditionally approving the settlenment.
The bankruptcy court granted LeBlanc perm ssion under Fed. R
Bankr. P. 2004 to exam ne Lizotte, Gulf, and the Corporation,
limted, however, to information concerning the ternms of the
sale and to whom the proceeds had gone.?

The permtted discovery nmoved at a snail's pace.

Finally, the depositions concluded and Salem sought |eave to

°The court subsequently deni ed LeBl anc permni ssion to exani ne
t he buyer, Peterborough G| Co. LeBl anc gripes about this
ruling in passing, but has neither assigned error to it nor nmade
any suitably devel oped argunmentation in regard to it.
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abandon the reserved right to seek revocation of the settlenent.
LeBl anc —and LeBl anc al one —opposed abandonnment. At a heari ng
held on April 15, 1998, LeBlanc recounted his version of the
pertinent facts and the conclusions that he had drawn from his

investigation. See Mailman 1, 196 F.3d at 3-4 (describing

LeBl anc's contentions). Apparently uninpressed, the bankruptcy
court overruled his objection and authorized Salemto surrender
the right to seek revocation.

LeBl anc appeal ed both this order and a col | ateral order
dealing with the all owance of his claim?3 After sone skirm shing
—including a remand for further findings —the district court

uphel d both determ nations. See In re Mailman Steam Carpet

Cleaning, Civ. No. 99-40083-EFH (D. WMass. June 25, 1999)

(Mailman 11). LeBlanc then prosecuted this appeal. 1In it, he

presses two assignnments of error.

The Abandonnment Order

The appellant first solicits our intervention in
respect to the order approving abandonnment of the right to seek

revocation of the settlenment. As the appellant acknow edges,

SStriking on adifferent front, LeBl anc sinmultaneously fil ed
an adversary proceeding against Salem in which he alleged
negli gence and breach of fiduciary duty stemm ng from Salem s
failure to seek revocation of the settlement. The bankruptcy
court rejected this initiative, granting summary judgnent in
Salem s favor. The district court affirmed, and so did we. See
Mailman 1, 196 F.3d at 4-9.
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the standard of review is abuse of discretion. See Prebor v.

Collins (In re | Don't Trust), 143 F.3d 1, 3 (1st Cir. 1998).

The abuse of discretion rubric is not hard and fast. See 1

Steven Alan Childress & Martha S. Davis, Federal Standards of

Review 8 4.21, at 4-131 to -139 (3d ed. 1999). Here, we apply
it against the background understanding that "[c]onpronm ses are

favored in bankruptcy." Hi cks, Miuse & Co. v. Brandt (ln re

Healthco Int'l, 1Inc.), 136 F.3d 45, 50 n.5 (1st Cir. 1998)

(quoting 9 Collier on Bankruptcy f 9019.01, at 9019-2 (15th ed.

1995)).

A chapter 7 trustee is entrusted to marshal an estate's
assets and liabilities, and proceed in settling its accounts on
what ever grounds he, in his informed discretion, believes wll
net the maximum return for the creditors (on whose behalf he
toils). When augnentation of an asset involves protracted
investigation or potentially <costly Ilitigation, wth no
guarantee as to the outcone, the trustee nust tread cautiously

—and an inquiring court nmust accord himw de | atitude should he

conclude that the ganme is not worth the candle. See, e.qg., id.
at 50-52. After all, "a chapter 7 trustee is required to reach
an informed judgnent, after diligent investigation, as to
whet her it would be prudent to elimnate the inherent risks,

del ays and expense of prolonged litigation in an uncertain
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cause." Kowal v. Malkemus (ln re Thonpson), 965 F.2d 1136, 1145
(1st Cir. 1992).

These principles are dispositive here. LeBlanc nounts
a claimof fraud —a claimthat, after earnest investigation, he
cannot substanti ate. In order to probe the claim nore
t horoughly, the trustee would have to deplete the estate's
(already slim assets in exploring what m ght well prove to be
a dry hole. Gven the known facts, a decision to go no further
seens easily defensible.

Li zotte is now in bankruptcy, with no visible assets
apart fromthe real estate which is at issue in this proceeding.
The sale to Peterborough Ol reportedly was contingent on the
paynment of roughly $200,000 to Gulf O/ New Engl and Petrol eum
and a further paynent of $60,000 for a covenant not to conpete.
The nobrtgage — a priority lien — had a balance of nearly
$100, 000. Backing these suns out of the sales price left only
$200, 000 on the table —sone of which obviously woul d have to be
devoted to closing costs, taxes, attorneys' fees, and the |ike.
Under those circunmstances, accepting a $100,000 settlenent
rather than either frustrating the sale (by attenpting to bl ock
t he $200, 000 paynment) or prolonging the squabble about how to
all ocate the sales price between real property and business

assets does not appear unreasonable. Trustees nust take care
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not to throw good noney after bad, and, on this somewhat opaque
record, Salemis inclination to enmbrace the settlenment is a
choi ce which appears deserving of sone deference.

Nor was Salems position rubber-stanped. The
bankruptcy court conducted no fewer than four hearings to
scrutinize the appellant's clains. Upon considering all the
avai |l abl e evidence, the court elected, as its discretion fully
al l owed, to accept the trustee's recomendati on. The situation

thus is remniscent of In re Thonpson, in which we wote:

[ T] he baseline for appellants' opposition to
the proposed settlenent rests in their
readiness to second-guess the inforned
judgnment of the chapter 7 trustee, as wel

as the discretionary determnation of the
bankruptcy court, that continued litigation
would not result in a net benefit to the

chapter 7 estate. . . . The i nportant
policy favoring efficient bankr upt cy
adm ni stration normal | y wi | war r ant
judicial recognition that the chapter 7
trustee, . . . rather than . . . an

i ndi vidual creditor, is the nore appropriate
arbiter of the "best interests” of the
chapter 7 estate.

965 F.2d at 1145 (citations omtted).

The district court also reviewed the facts. In an
abundance of caution, it remanded for further findings and
ultimately affirmed the decision of the bankruptcy court. See
Mailman 11, slip op. at 3. The court stated that "the record

sinply does not reflect that the land owned by Lizotte and
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secured by the real estate attachnment was valued at nore than
the $200,000 [originally] estimated by the independent real
estate appraiser.” [d. It then noted that the appellant had
nei ther introduced any contrary expert testinony nor proffered
any hard evidence "that Lizotte [had] mani pul ated the val uation
of his real estate.™ Id. Consequently, the district court
concluded that the bankruptcy court had not abused its
di scretion. See id.

We appreciate that, notwithstanding the district
court's inprimtur, we nust independently review the bankruptcy

court's determ nation. See Palmacci v. Unpierrez, 121 F. 3d 781,

785 (1st Cir. 1997). But that review should not occur in a
vacuum In this instance, the decision whether to seek
revocati on of the settlenment has been poked, prodded, and probed
at some | ength. For present purposes, the acid test of the
bankruptcy court's decision is not whether pressing onward m ght
have produced nore funds for the estate but, rather, whether
accepting the settlement (and thereby forgoing the risks
inherent in intransigence) fell wthin the universe of
reasonabl e alternatives. The ascertained facts, as reveal ed by
the record, convince us that the bankruptcy court did not exceed

t he wi de boundaries of its discretion in determning that a bird



in the hand was worth nore than continued shaking of a

potentially barren bush.

The ClaimAllowance

We turn next to LeBlanc's second assignnent of error.
The facts are these. The debtor originally retained LeBlanc to
handl e the environnental suit pursuant to a witten retainer
agreenment, dated June 20, 1988, that specified a one-third
contingent fee based on the "verdict, jury award or settlenent."
LeBl anc succeeded i n obtaining a verdict against Lizotte in md-
1990. Wth an appeal in prospect, he prepared a neoteric fee
agreenment that provided, in substance, that he woul d handl e the
appeal and receive an aggregate fee equal to the greater of 43%
of any recovery or his overall tinme charges (based on specified
billing rates). The debtor signed this agreenent in Novenber
1990.

When the debtor later filed for bankruptcy and LeBl anc
served a proof of <claim based on the Novenmber 1990 fee
agreenent, the agreenent proved as much necrotic as neoteric;
t he bankruptcy court struck it down as violative of Rule
3:05(5)(e) of the Rules of the Supreme Judicial Court of
Massachusetts (which at the time provided, in pertinent part,

that a contingent fee shall not "exceed stated maximm

-10-



percent ages of the anmount collected").? The court did not
di sall ow LeBlanc's claimentirely, however, but allowed it to
t he extent of one-third of the ampbunt of the litigation proceeds
ultimately collected. The district court affirmed these twn
determ nations, holding (1) that the bankruptcy court did not
err in finding the Novenmber 1990 fee agreenent unenforceabl e,
and (2) that the bankruptcy court's allowance of the claimin an
amount equal to one-third of the actual recovery was "reasonabl e

and do[es] not constitute an abuse of discretion.” Milman |1

slip op. at 4.
Like the district court, we review de novo the
bankruptcy court's rulings of |law and test its findings of fact

for clear error. See BayBank-M ddl esex v. Raylar Distributors,

Inc., 69 F.3d 1200, 1202 (1st Cir. 1995). We think it is
significant here that the claimunder review is essentially a
claim for an attorney's fee. The bankruptcy court's role is
preem nent in determ ning the reasonabl eness of fees clained in
bankruptcy proceedings, and the court's determ nations in that

wise are reviewed with great deference. See In re | Don't

4'nthe District of Massachusetts, both the federal district
court and the bankruptcy court have incorporated the Suprene
Judicial Court's ethical standards into their own rules. See D.
Mass. R. 83.6(4)(B); Bankr. Mass. R 9020-3. At the tines
rel evant hereto, that incorporation enbraced fornmer S.J.C. R
3: 05 (since stricken).
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Trust, 143 F.3d at 3; In re Martin, 817 F.2d 175, 182 (1st Cir.

1987); Rome v. Braunstein (ln re Chestnut Hill Mrtgage Corp.),

158 B.R. 547, 549 (D. Mass. 1993), aff'd, 19 F.3d 54 (1st Cir.
1994). W th these tenets in mnd, we consider the particulars
of the appellant's claim

We nost assuredly cannot fault the bankruptcy court for
refusing to honor the Novenber 1990 fee agreenment. By | eaving
open the possibility of fees in excess of the stated percentage,
t hat agreement plainly ran afoul of the then-applicable ethical
canon, S.J.C. R 3:05(5)(e). The court therefore had the right

—and, arguably, the duty —to refuse to enforce it. See Berman

v. Linnane, 424 Mass. 867, 871-72 & n.7 (1997).

This brings us to the reasonabl eness of the all owance.
Since the Novenmber 1990 fee agreenent had purported to suppl ant,
not nmerely supplenment, the original fee agreenent, the
bankruptcy court determ ned that it would consider not only the
original agreenent, but also equitable doctrines. 1In the end,
it approved LeBlanc's claimto the extent of one-third of the
ampunts actually realized on the judgnent against Lizotte. W
glean fromthe record that the court thought this sumreasonabl e
inrelation to the services rendered and to the result achieved
and believed that such an award woul d prevent unjust enrichnment

of the bankruptcy estate. | ndeed, the court expressly found

-12-



that "one-third of the recovery, plus expenses" constituted a
"typical conpensation arrangenent for matters such as this" and
was "[flair" in the circunstances of this case.

I n our view, the all owance of the clai mpasses the test
of reasonabl eness with flying colors. Because we do not wish to
bel abor the obvious, we add only a brief coment.

Having found that the Novenber 1990 fee agreenent
viol ated ethical precepts, the bankruptcy court |ikely could

have deni ed LeBl anc conpensation altogether. See, e.d., Rone,

19 F.3d at 58; cf. Culebras Enters. Corp. v. Rivera-Rios, 846

F.2d 94, 97 (1st Cir. 1988) (stating, in a non-bankruptcy
context, that "[d]enial of attorneys' fees may be a proper
sanction for violation of an ethical canon"). The fact that the
court elected to take | ess draconi an neasures does not nean that
it could attach no significance to the violation —and this is
so even though it seens to have regarded the ethical shortfal

as resulting from a good-faith blunder. In all events,
assessing the reasonabl eness of claim for counsel fees is a
matter "in which the court of first instance enjoys particularly

great leeway," In re | Don't Trust, 143 F.3d at 3, and there is

no sign that the bankruptcy court's all owance of LeBlanc's claim

in a sumless than he had hoped outstripped that |eeway.
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The proof of the pudding is in the tasting. The essence
of LeBl anc's engagenent by the debtor centered around the notion
that his conpensation would be commensurate to the nonies
realized by the client. The bankruptcy court's resolution of
LeBlanc's claimwas faithful to this central concept; it found
that LeBlanc's work had produced a recovery and that he was
entitled to conpensation proportionate to the size of that
recovery. So viewed, LeBlanc's conplaint reduces to a quarrel
over the percentage that the court deenmed appropriate. That
ends the matter. \Whether or not a higher percentage m ght have
been sustainable, it cannot seriously be argued that the court's
deci sion to approve the cl ai mbased on a conventi onal percentage
(33a% constituted an abuse of discretion

We need go no further. At long last, the | ower courts
appear to have laid this tangled and contentious matter to rest.

We discern no error in their adm nistrati on of these |l ast rites.

Affirned.
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